STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

KAREN D. KEMPF AND JEREM AH
BROCOKS, individually and on
behal f of and as parents and
nat ural guardi ans of TAYLOR
BROOKS, a mi nor,

Petitioners,
VS. Case No. 04- 1992N
FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVMPENSATI ON ASSQOCI ATI ON,

Respondent .
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FI NAL ORDER

Wth the parties' agreenent, this case was heard on an
agreed record.

STATEMENT OF THE | SSUE

At issue is whether Taylor Brooks, a minor, qualifies for
coverage under the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On June 7, 2004, Karen D. Kenpf and Jerem ah Brooks,
i ndividually and on behal f of and as parents and natural
guardi ans of Tayl or Brooks (Taylor), a mnor, filed a petition
(claim with the Division of Admi nistrative Hearings (DOAH) to

resol ve whether Taylor suffered an injury conpensabl e under the



Florida Birth-Rel ated Neurol ogi cal Injury Conpensation Plan
(Plan), and whet her the physicians who provi ded obstetri cal
services during Taylor's birth and the hospital at which the
birth occurred conplied with the notice provisions of the Plan.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
June 9, 2004, and on August 20, 2004, follow ng an extension of
time within which to do so, NICA gave notice that it was of the
view that Taylor did not suffer a "birth-related neurol ogi ca
injury, as defined by Section 766.302(2), Florida Statutes
[2002] " ! and requested that a hearing be schedul ed to address the
i ssue of conpensability.

By Notice of Hearing dated October 7, 2004, a hearing was
schedul ed for February 7 and 8, 2005, in Jacksonville, Florida,
to address the issue of conpensability. However, on February 3,
2005, the parties filed a Joint Pre-Hearing Stipulation, wherein
they stipulated to certain facts, agreed to submt the case for
resolution on a stipulated record, and requested that the
hearing schedul ed for February 7 and 8, 2005, be cancelled. The
parties' stipulation was approved by Order of February 7, 2005,
and the hearing schedul ed for February 7, 2005, was cancell ed.

The parties filed their Stipul ated Record on February 10,
2005, and on February 14, 2005, NICA filed its proposed Fi nal

Order, and Petitioners filed their response to NI CA's proposed



Final Order. The parties' subnmittals have been duly considered.

FI NDI NGS OF FACT

Stipul ated facts

1. By their stipulation, the parties agree that Karen D
Kenmpf and Jerem ah Brooks, are the natural parents and guardi ans
of Taylor Brooks, a minor. The parties also agree that Tayl or
was born a live infant on Decenber 19, 2002, at Shands Hospital,
Jacksonville, Florida, and her birth wei ght exceeded 2,500
grans.

2. Finally, the parties agree the physicians providing
obstetrical services during Taylor's birth were John M Baten
MD.; Any D Geenwald, MD.; Kinberly Beth Loar, MD.; and
Moni ca Joy CGeorge, M D. However, there was no agreenment that
any of these doctor were participating physicians in the Plan.?

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused hy
oxygen deprivation or nmechanical injury occurring in the course
of labor, delivery, or resuscitation in the imedi ate
postdelivery period in a hospital, which renders the infant
permanently and substantially nentally and physically inpaired.™

§ 766.302(2), Fla. Stat. See also 88 766.309 and 766. 31,

Fl a. Stat.



4. Regarding conpensability, Petitioners contend that
Tayl or "has a profound and permanent injury as a result of
birth-rel ated events, but do not dispute that Taylor's injury is
not conpensable within the definition of Section 766.302(2),
Florida Statutes.” (Joint Pre-hearing Stipul ation, paragraph
Bl1.) 1In response, NI CA agrees Taylor did not suffer a "birth-
rel ated neurological injury," as defined by Section 766.302(2),
Florida Statutes, predicated on its viewthat the proof fails to
support the conclusion that Taylor "suffers froma permanent and
substantial nental inpairnment.” (Joint Pre-hearing Stipulation,
par agraph B2.)

5. Here, the records related to Taylor's birth and
subsequent devel opnent, as well as the reports of neurol ogic
eval uati on by M chael Duchowny, M D., denonstrate that Taylor is
not substantially nentally inpaired, much | ess permanently and
substantially nentally inpaired. Consequently, for reasons
appearing nore fully in the Conclusions of Law, the claimis not
conpensabl e, and it is unnecessary to resolve the degree of
Tayl or' s physical inpairnent, whether Taylor's inpairnments
resulted froma brain injury caused by oxygen deprivation or
nmechani cal injury occurring in the course of |abor, delivery, or
resuscitation, or whether obstetrical services were delivered by

a participating physician at birth.



CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. § 766.301, et seq., Fla. Stat.

7. The Florida Birth-Related Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-related neurological injury clains"” relating to births
occurring on or after January 1, 1989. § 766.303(1), Fla. Stat.

8. The injured "infant, her or his persona
representative, parents, dependents, and next of kin," may seek
conpensation under the Plan by filing a claimfor conpensation
with the Division of Administrative Hearings. 88 766.302(3),
766.303(2), 766.305(1), and 766.313, Fla. Stat. The Florida
Birt h-Rel ated Neurol ogical Injury Conpensati on Associ ati on,
whi ch admi nisters the Plan, has "45 days fromthe date of
service of a conplete claim. . . in which to file a response to
the petition and to submt relevant witten information relating
to the issue of whether the injury is a birth-rel ated
neurol ogical injury." § 766.305(3), Fla. Stat.

9. If NICA determines that the injury alleged in a claim
is a conpensable birth-related neurological injury, it may award
conpensation to the claimant, provided that the award is

approved by the adm nistrative |aw judge to whomthe cl ai mhas



been assigned. § 766.305(6), Fla. Stat. |If, on the other hand,
NI CA di sputes the claim as it has in the instant case, the
di spute nust be resolved by the assigned adm nistrative | aw
judge in accordance with the provisions of Chapter 120, Florida
Statutes. 88 766.304, 766.309, and 766.31, Fla. Stat.

10. In discharging this responsibility, the adm nistrative
| aw j udge nmust nmeke the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wether the injury claimed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
judge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or mechanical injury and that
the infant was thereby rendered pernmanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-related
neurological injury as defined in s.

766. 303(2).

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospital
supervi sed by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i nmedi ate post-delivery
period in a hospital.

§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm nistrative | aw judge concludes that the "infant has

sustained a birth-rel ated neurol ogical injury and that



obstetrical services were delivered by a participating physician
at birth." 8§ 766.31(1), Fla. Stat.

11. Pertinent to this case, "birth-rel ated neurol ogi ca
injury” is defined by Section 766.302(2), to nean:

injury to the brain or spinal cord of a live
i nfant wei ghing at |east 2,500 grans for a
single gestation or, in the case of a
mul ti ple gestation, a live infant weighing
at least 2,000 grans at birth caused by
oxygen deprivation or mechanical injury
occurring in the course of |abor, delivery,
or resuscitation in the i medi ate
postdelivery period in a hospital, which
renders the infant permanently and
substantially mentally and physically
inmpaired. This definition shall apply to
live births only and shall not include

di sability or death caused by genetic or
congeni tal abnormality.

12. Here, the proof denonstrated that Taylor was not
permanently and substantially nentally inpaired. Consequently,
gi ven the provisions of Section 766.302(2), Florida Statutes,
Tayl or does not qualify for coverage under the Plan. See al so

Fl orida Birth-Rel ated Neurological |Injury Conpensation

Association v. Florida Division of Adm nistrative Hearings, 686

So. 2d 1349 (Fla. 1997)(The Plan is witten in the conjunctive
and can only be interpreted to require both substantial nental

and physical inpairnment.); Humana of Florida, Inc. v. MKaughan,

652 So. 2d 852, 859 (Fla. 2d DCA 1995)("[B] ecause the Pl an
is a statutory substitute for comon law rights and liabilities,

it should be strictly construed to include only those subjects



clearly enbraced within its terns."), approved, Florida B rth-

Rel at ed Neurol ogi cal I njury Conpensati on Association v.

McKaughan, 668 So. 2d 974, 979 (Fla. 1996).

13. Wiere, as here, the admnistrative | aw judge

determnes that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

i mrediately to the parties by registered or certified mail."

8§ 766.309(2), Fla. Stat. Such an order constitutes final agency
action subject to appellate court review 8§ 766.311(1), Fla.

St at .

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED that the claimfor conpensation filed by Karen D
Kenpf and Jerem ah Brooks, individually and on behal f of and as
parents and natural guardi ans of Taylor Brooks, a mnor, is

di sm ssed with prejudice.



DONE AND ORDERED this 16th day of February, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 16th day of February, 2005.

ENDNOTES

1/ Al citations are to Florida Statutes (2002) unless
ot herwi se i ndi cat ed.

2/  The nedical records related to Ms. Kenpf's |abor and
Taylor's birth suggest that |saac Del ke, MD., may al so have
participated in Taylor's birth; however, neither the
significance of that participation nor whether Dr. Del ke was a
participating physician is of record. Notably, Dr. Del ke was
accorded leave to intervene in this proceedi ng, but subsequently
voluntarily wthdrew as a party.

COPI ES FURNI SHED
(By certified mail)

C. Rufus Pennington, |11, Esquire
Mar gol & Penni ngton, P.A

Suite 1700

One | ndependent Drive
Jacksonville, Florida 32202-5005



M Mark Bajalia, Esquire

Vol pe, Bajalia, Wckes, Rogerson & Gall oway
1301 Riverpl ace Boul evard, Suite 1700
Jacksonville, Florida 32207

Kenney Shi pl ey, Executive Director
Florida Birth Rel ated Neur ol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Tal | ahassee, Florida 32308

John M Baten, MD.
5706 Kristen Avenue
Bossier City, Louisiana 71112

Anry D. Geenwald, MD.
836 Prudential Drive, Suite 1001
Jacksonville, Florida 32207

Ki nberly Beth Loar, M D.
653-1 West 8th Street
Jacksonville, Florida 32209

Moni ca Joy Ceorge, M D
653-1 West 8th Street
Jacksonville, Florida 32209

Shands Jacksonvill e
655 West 8th Street
Jacksonville, Florida 32209

Charl ene W I I oughby, D rector
Consuner Services Unit - Enforcenment
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appell ate Procedure. Such proceedi ngs are conmenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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